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 1.  TIME:  9:00   CASE#: MSN21-0350 
CASE NAME: WILDER OWNERS' ASSOC.  VS.  CITY OF ORINDA 
SPECIALLY SET HEARING ON: PETITION FOR WRIT OF MANDATE 
SET BY DEPT. 39 
* TENTATIVE RULING: * 
 
 HEARING REQUIRED. The Court's Tentative Ruling is set forth below. At the conclusion of the 

hearing, the Court will take this matter under submission, with an order to follow.  

Before the Court is a petition for writ of mandate filed by Wilder Owners' Association ("Wilder" or 

"Petitioner"). The petition is opposed by City of Orinda ("City") and Orinda City Council 

("Council") (collectively "Orinda" or "Respondents"). For the reasons set forth, the petition is 

denied.  

I. Background 

 

A. The Project 

 

In dispute is Orinda's approval of the proposed CountryHouse Memory Care Project (the 

"Project") to be located at 1 Wilder Road (the "Property") in the City of Orinda. (Administrative 

Record ("AR") 2-37 [Orinda City Council Resolution No. 2-21 ("Resolution")], Pet. Excerpts of 

AR ("Excerpts") Tab 1, AR 2-37.) The Project is a 38-unit assisted living facility for adults with 

dementia, Alzheimer's disease and similar memory impairments. (AR 252 [DEIR], 2211 [permit 

application].) The facility is designed as a two-story, approximate 32,000 square foot structure in 

a Craftsman style with 38 individual studio living units for assisted living and memory care 

residents, a courtyard and 16 parking spaces. (AR 17 [Resolution]; AR 242 [DEIR].)  

The Property is a 1.1 acre parcel located adjacent to Highway 24, which is designated a 

California Scenic Highway. (AR 4; AR 00242, 00252 and 00286 [DEIR].) The Property is across 

the street from Wilder Fields, a recreational facility with athletic playing fields. (AR 4, AR 00285-

00286 [DEIR].) The Property is designated in the General Plan as Public and Semi-Public and 

zoned as Public/Semi-Public and Utility District ("PS District") for "public and semipublic" uses, 

discussed in more detail below.  

Petitioner is a homeowners' association representing approximately 800 "citizens and 

homeowners" in the Wilder community in Orinda, a planned development of approximately 245 

residences, a portion of which is situated approximately 3,000 feet from the Property. 

(Petitioner's Opening Brief ("POB") p. 1, ll. 8-10; AR 266, 372, 756.)  

B. Procedural Background of Project Approval 

 

The Real Parties in Interest (the "Developers" for convenience) submitted their completed 

application for the Project in August 2016, and the City issued a notice of the preparation of an 

Environmental Impact Report ("EIR") for the Project and released the draft EIR ("DEIR") to the 

public on March 27, 2019. (AR 2; AR 241-594.) The City received comments on the DEIR from 

Petitioner and others to which the City made a written response ("RTC"). (AR 44-240.) Petitioner 
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submitted additional comments on the RTC on December 10, 2019, the same date as another 

hearing on the Project. (AR 1505-1520.)  

On July 14, 2020, after conducting a public hearing that date before the City Planning 

Commission, the City approved the Final EIR (consisting of the DEIR and RTC), approved the 

plans for the Project, and granted a use permit for the Project.  (Excerpts, Tab 4 [Statement of 

Official Action].) Petitioner appealed the approval to the Council on July 23, 2020. (Excerpts Tab 

5.) The Council conducted two hearings on the appeal. At the second hearing on January 19, 

2021, Petitioner submitted additional comments, including a power point presentation which 

Petitioner contends was incorrectly omitted from the Administrative Record and which is the 

subject of Petitioner's motion to augment granted concurrently with this ruling. (AR 1628-1635; 

1637-1653; Mot. to Augment Exh. 1.) At the conclusion of the January 19, 2021 hearing, the 

Council denied the appeal and issued the Resolution. (AR 2-37 [Resolution].)  

The City filed the Notice of Determination for the Project on February 8, 2021. (AR 1.) Petitioner 

filed its Petition for Writ of Mandate ("Petition") initiating this proceeding on March 9, 2021. 

C. Wilder's Petition and Briefing 

 

Wilder's Petition includes four causes of action challenging the approval of the Project on a 

number of specific grounds. Wilder contends that the Project violates the Orinda Municipal Code 

("OMC") and violates the State Planning and Zoning Law, Government Code § 65300 et seq. 

because of its inconsistency with the City's General Plan. (Petition 1st and 2nd causes of action, 

respectively.) Petitioner also contends the Final EIR is inadequate under the California 

Environmental Quality Act, Public Resources Code § 21000, et seq. ("CEQA"), and CEQA 

Guidelines, title 14 Cal. Code Reg. § 15000 (the "Guidelines") and that Respondents violated 

CEQA by adding significant new information to the Draft EIR before the Final EIR was approved 

without recirculating the Final EIR for public review and comment before it was certified. 

(Petition 3rd and 4th causes of action, respectively.)  

Petitioner's Opening Brief includes no reference to, argument regarding, or citation to authority 

or the record with respect to its claim the City was required to recirculate the Draft EIR with the 

subsequent comments and RTC for public review and comment because substantial new 

information was added after the DEIR was prepared, as alleged in the fourth cause of action. 

Petitioner has therefore waived that ground for challenging the Project approval. (West v. 

JPMorgan Chase Bank. N.A. (2013) 214 Cal.App.4th 780, 799 [on appeal, court declines to 

consider arguments made for the first time in reply brief]; Badie v. Bank of America (1998) 67 

Cal.App.4th 779, 784-785 ["When an appellant fails to raise a point, or asserts it but fails to 

support it with reasoned argument and citations to authority, we treat the point as  waived. 

[Citation omitted.]"].)  

II. Standard of Review 

 

A. Review of General Plan Consistency Determination 
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The City's determination of whether the Project is consistent with the City's General Plan is 

reviewed under ordinary mandamus. (The Highway 68 Coalition v. County of Monterey (2017) 

14 Cal.App.5th 883, 894 ("Highway 68").) The City's determination that the Project is consistent 

with its General Plan is subject to great deference and will only be reversed "if it is based on 

evidence from which no reasonable person could have reached the same conclusion." (Stop 

Syar Expansion v. County of Napa (2021) 63 Cal.App.5th 444, 460 [internal quotation marks 

omitted, quoting Highway 68, supra, 14 Cal.App.5th at 896].) "The party challenging a city's 

determination of general plan consistency has the burden to show why, based on all the 

evidence in the record, the determination was unreasonable. [Citations omitted.]" (Highway 68, 

supra, 14 Cal.App.5th at 896.) 

B. Review of City's Interpretation of OMC Provisions 

 

The Court applies the same rules for interpreting statutes generally to the interpretation of an 

ordinance. (Berkeley Hills Watershed Coalition v. City of Berkeley (2019) 31 Cal.App.5th 880, 

890, 896 ("Berkeley Hills"). Words in a statute are to be given their ordinary, commonsense 

meaning. (Id. at 890.) The Court is to give meaning to every word or phrase to give effect to all 

parts of the provision. (Id.) The Court's goal is to determine the intent of the legislature or 

governing body that enacted the statute, but the Court only resorts to extrinsic aids outside the 

language of the statute when the intent cannot be determined from the language alone. (Id. at 

890-891.) 

The Court exercises its own independent judgment in interpreting the OMC. (Berkeley Hills, 

supra, 31 Cal.App.5th at 896.) The California Supreme Court in Yamaha Corp. of America v. 

State Bd. of Equalization (1998) 19 Cal.4th 1 ("Yamaha") set the standard for when the Court 

should give weight and judicial deference to a city interpretation of its own ordinances or 

regulations. (Id. at 12.) Judicial deference in this regard is "fundamentally situational." (Id. [italics 

in original].)  

The two broad categories of circumstances that warrant judicial deference are (1) where the 

agency has "expertise and technical knowledge" and the "legal text to be interpreted is . . . 

entwined with issues of fact, policy and discretion"; and (2) factors showing the agency's 

decision is likely to be correct based on "indications of careful consideration by senior agency 

officials," that the agency has been consistent in its interpretation, especially over the long term, 

and where the agency's interpretation was contemporaneous with the enactment of the statute 

in issue. (Id. at 12-13.) In Berkeley Hills, the Court the Court gave the City of Berkeley's 

interpretation of its ordinance "substantial deference" because it was intertwined with "issues of 

'fact, policy, and discretion' regarding zoning requirements and impacts to neighborhoods and 

the local community" and because Berkeley is "familiar with the rationale for the ordinance, is 

responsible for its implementation, and has special knowledge about the 'practical implications' 

of possible interpretations." (Berkeley Hills, supra, 31 Cal.App.5th at 896.)  

C. Review of Final EIR and Findings under CEQA 

 

Different standards of review apply to the City's certification of the Final EIR. The Court 

determines whether the Respondents abused their discretion under CEQA in certifying the Final 
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EIR either "by failing to proceed in the manner CEQA provides or by reaching factual 

conclusions unsupported by substantial evidence. ([Pub. Res. Code] § 21168.5.)" (Banning 

Ranch Conservancy v. City of Newport Beach (2017) 2 Cal.5th 918, 935 [internal quotation 

marks omitted, quoting Vineyard Area Citizens for Responsible Growth, Inc. v. City of Rancho 

Cordova (2007) 40 Cal.4th 412, 435].) Whether the Final EIR omits essential information is "a 

procedural question subject to de novo review." (Id.)  

The Respondents' factual determinations are generally reviewed under the substantial evidence 

standard, pursuant to which the Court "may not set aside an agency's approval of an EIR on the 

ground that an opposite conclusion would have been equally or more reasonable." (Sierra Club 

v. County of Fresno (2018) 6 Cal.5th 502, 512 [internal quotation marks omitted, quoting 

Vineyard Area Citizens for Responsible Growth, Inc. v. City of Rancho Cordova (2007) 40 

Cal.4th 412, 435].) Whether the Final EIR includes an adequate discussion of the environmental 

or other impacts of a project "presents a mixed question of law and fact." (Sierra Club v. County 

of Fresno, supra, 6 Cal.5th at 516.) "Thus, to the extent a mixed question requires a 

determination whether statutory criteria were satisfied, de novo review is appropriate; but to the 

extent factual questions predominate, a more deferential standard is warranted. [Citation 

omitted.]" (Id.)  

III. Analysis 

 

A. Whether the Project Is Consistent with the General Plan and OMC 

 

Wilder contends the Project is inconsistent with the City's General Plan because (1) the Project 

will be privately owned by a for-profit company, and the General Plan limits ownership of land 

designated for public and semipublic uses to public agencies or semipublic institutions; (2) the 

Project does not meet the definition of a "congregate care" facility under the OMC because each 

dwelling unit does not have a kitchen within the meaning of the OMC; and (3) a privately owned 

memory care facility is not within the uses permitted for land in this zoning district. Petitioner 

also contends the OMC requires the City to preserve the existing uses on PS District-zoned 

land, and that any change in existing uses requires the City to apply a heightened scrutiny 

standard, a standard requiring findings which Petitioner contends the City could not make for 

more or less the same reasons Petitioner contends the Project is not consistent with the 

General Plan and OMC.  

1. The General Plan and OMC Do Not Preclude Private, For-Profit Ownership of 

Land Uses in PS Districts 

 

Wilder directs the Court to Chapter 2 of the City's General Plan, specifically the "Land Use 

Classifications." The "Public and Semipublic" land use classification (property zoned as a "PS 

District") states:  

This category designates uses other than parks owned by a public 

agency or semipublic institution that are of sufficient size to 
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warrant differentiation from adjoining uses. These are labeled on 

the Plan map. Examples are public and private schools.  

(Pet. RJN Exh. 1, p. 2-10.) 

The parties dispute whether the phrase "owned by a public agency or semipublic institution" 

only modifies the word "park" or instead modifies the term "uses." Wilder contends that the 

phrase "owned by a public agency or semipublic institution" modifies the term "uses" rather than 

the word "parks," such that all "public and semipublic" land uses must be owned by a public 

agency or semipublic institution. Wilder contends that this provision of the General Plan 

therefore restricts private ownership of the public or semipublic use to a private nonprofit 

organization, and the Project which is owned by private developers therefore does not qualify. 

The City rejected Wilder's interpretation of its General Plan. 

The reference to "private schools" as examples does not support Petitioner's interpretation. 

Though Petitioner contends private schools are usually owned by a nonprofit, there is nothing t 

inherent in the term "private school" that signifies "private nonprofit school" or that precludes a 

private school from being a for-profit school or owned by a for-profit entity. This provision of the 

General Plan addresses land use, not land ownership, as the language of the provision states: 

"This category designates uses . . . ." 

Wilder in effect proposes the Court consider the meaning of this portion of the General Plan by 

adding commas as punctuation to differentiate the interpretations ascribed by each party, as 

Wilder explains in its reply brief: 

Wilder's version: "This category designates uses, other than parks, 

owned by a public agency or semipublic institution that are of 

sufficient size to warrant differentiation from adjoining uses."   

Respondents' version: "This category designates uses, other than 

parks owned by a public agency or semipublic institution, that are 

of sufficient size to warrant differentiation from adjoining uses."   

(Wilder Reply pp. 9-10.)  

The Court does not find the City's interpretation to be nonsensical as Petitioner claims, or that 

Petitioner's hypothetical version of the provision is more reasonable or better supported 

grammatically or otherwise. This is particularly the case when the provision is considered as a 

whole, in the context of the private school example in the ensuing sentence, in the context of 

General Plan categories with similar language structure (see Pet. RJN Exh. 1, p. 2-10 regarding 

"Parks and Recreation," "Open Space," and "Utility"), and in the context of the provisions of the 

OMC addressing PS Districts. If the City intended to restrict ownership of land designated for 

"public or semipublic use" to not-for profit entities, it could have so provided rather than referring 

to "private" schools which can be owned and operated by a for-profit entity.  

a. Ownership of Land Uses Allowed in PS Districts under the Definitions 

of Land Use Types 
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OMC § 17.9.2 includes a schedule of PS District "public and semi-public uses." The list includes 

a public or private college, cemetery, club or lodge, congregate care facility, day care, hospital, 

a public or private school, and major and minor utilities. (Pet. RJN Exh. 2.) While OMC § 17.9.2 

specifically refers to schools and colleges "public or private" in the list of uses allowed in a PS 

District, the fact there is no reference to public or private with regard to other categories of uses 

permitted in PS Districts, such as a cemetery, club or lodge, day care, congregate care facility, 

religious assembly, and hospital, does not support the inference that those types of uses must 

be owned by a public agency or semipublic institution or by a private "nonprofit" corporation in 

light of how those terms are defined in the OMC.  

OMC § 17.2.3 defines cemetery, day care, congregate care facility, religious assembly, and 

hospital, all PS District land uses, without reference to or limitation on the ownership of the 

entities operating those uses. (See OMC§ 17.2.3.) As Respondent points out, the definition of 

"club or lodge" explicitly refers to a "private or nonprofit organization," supporting the inference 

that private can include a private for-profit organization. (OMC § 17.2.3 [emphasis added].) In 

contrast, other defined categories of land uses authorized in PS Districts do specify or limit the 

type of ownership and include the term "nonprofit" in the definition. (See OMC § 17.2.3 

[definition of "cultural institution"].) That a day care can only be operated in a public building in a 

PS District under OMC § 17.9.2 only limits the day care's location. The definition of "day care, 

general" in OMC § 17.2.3 and OMC § 17.9.2 does not include any requirement that the day care 

be owned by a nonprofit company or a public agency. 

Petitioner argues that the City had no explanation for approving the Project in light of the 

"conflict" with the General Plan (POB p. 11, ll. 7-11), but in fact, as the comments by 

Councilmember Darlene Gee show, the City Council explained that private ownership of a 

facility located in a PS District is not prohibited. (POB, p. 11, ll. 3-16; AR 1670.) The City 

reiterated that a private congregate care facility for dementia and other memory-impaired 

citizens is a semipublic institution and serves the community. (AR 604.)  

Examining the language of the General Plan public and semipublic land uses and the OMC, 

including in particular the definitions in OMC § 17.2.3 and the list of authorized uses for land 

zoned PS in § 17.9.2, Orinda reasonably concluded ownership of a congregate care facility in a 

PS District is not limited to a public agency or a private nonprofit organization. The reasonable 

explanation for the City's alleged failure to address the "conflict" between the General Plan/OMC 

and the private ownership of this Project is that there is no conflict in allowing private ownership 

of a congregate care facility in a PS-zoned area.  

b. Ownership of Other PS District Land Uses and Monteverde Senior 

Housing Project 

 

Petitioner also asks the Court to consider how the City has applied the public and semipublic 

land use designation in practice by citing to a list of six land uses located in Orinda PS zoned 

areas, all of which Wilder contends are owned by either by a public agency or nonprofit entities. 

(POB, p. 10, ll. 1-16.) The fact that the ownership of these projects is public or nonprofit does 

not mean, however, that the City has interpreted the OMC to mandate all public or semipublic 
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land uses to be owned by a nonprofit entity. Respondents also point out that there are privately 

owned utilities that also operate in PS Districts. (Resp. RJN Exh. 4.)  

Petitioner also points to the approval of the Monteverde Senior Apartments project, owned by a 

nonprofit entity, which uses a parking lot in the PS zone at 10 Irwin Way (the senior housing is 

located in an "RM" zone for medium density residential with a senior housing overlay). The 

Monteverde project was approved as part of the City's effort to meet its affordable housing 

obligations under state law. According to the Staff Report, the project would satisfy 67 or the 70 

"very low-income units" Orinda is required to provide. (Pet. RJN Exh. 3, p. 2.) The City agreed to 

provide the land, the site of the former library which was zoned PS, for free to a non-profit 

developer to develop the senior housing. (Pet. RJN Exh. 3, p. 2.)  

Further, as noted by Respondent, the property on which the Monteverde project was ultimately 

developed was subject to a deed restriction by EBMUD that limited the use of the property to 

"religious, civic, community, or school purposes." (Resp. RJN Exh. 3 p. 255-256, 257-261.) The 

City had to obtain EBMUD's approval for the use of the property, and EBMUD would approve 

the development of the property by a nonprofit organization. (Resp. RJN Exh. 3 p. 255-256.) 

Restrictions in the deed for the land to be conveyed by EBMUD for the project and EBMUD's 

approval of the project based on the property being developed by a nonprofit may signify 

EBMUD's requirements for this particular land, but the Court cannot infer from these facts that 

all property zoned as a PS District must be owned by a public agency or nonprofit.  

c. Conclusion 

 

The City's interpretation of the General Plan classification for "public and semipublic" uses as 

limiting the types of uses, but not the ownership of the uses, is reasonable and supported by the 

applicable provisions of the OMC regarding the uses authorized in PS Districts. The Court 

cannot conclude that "no reasonable person" would interpret the General Plan and related 

provisions of the OMC as the City did, by which it concluded public and semipublic land uses 

permit private ownership of the public or semi-public land use by a for-profit entity.  

2. Whether the Project Satisfies the Definition of and Requirements for A 

"Congregate Care Facility" under the OMC 

Wilder's objection to the Project based on its failure to meet the OMC requirements for a 

"congregate care facility" focuses on the requirement that each individual dwelling unit in the 

congregate care facility must have a "small kitchen." (OMC § 17.2.3 [definition of "congregate 

care residential"].) Wilder asserts the kitchenettes in the Project which the City approved with 

110-volt electrical service and in which the appliances will be disabled are not "kitchens," within 

the definition of "kitchen" in the OMC, and the City's approval of the Project is therefore 

inconsistent with the General Plan and City ordinances applicable to the facility.  

a. Relevant OMC Definitions and Requirements 

 

The OMC defines the term "congregate care residential" to mean: 
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a facility which provides twenty-four hour nonmedical care of 

persons in need of personal services, supervision or assistance 

essential for sustaining the activities of daily living or for the 

protection of the individual. The facility contains small individual 

dwelling units of usually only one (1) or two (2) rooms with a 

small kitchen allowing for independent living but also provides 

common dining, housekeeping, recreational and social facilities. 

Health and Safety Code Sections 1502(a)(1); 1597.43. Small 

kitchens that comply with state and local standards must be 

included in each individual dwelling unit for this definition to 

apply. 

(OMC § 17.2.3 [emphasis added].) 

The last sentence of the definition of congregate care facility was added to the zoning ordinance 

(OMC Section 17 Definitions) in 2015. (Excerpts Tab 2, AR 1535-1537, AR 1540-1547 [Staff 

Report].) (See also AR 2107.2, 2107.9-10, 2107.15-2107.16.) It was added in connection with 

the City's consideration of a proposed assisted living project at the Property site which would 

have included some units with small kitchens, and other units designed for memory care 

patients without any form of kitchen. (AR 1541-1542.) The developer's proposal and plans were 

incomplete at the time the City took up the issue of clarifying whether kitchens are required in 

each unit in a congregate care facility. (Excerpts Tab 2, AR 1541.) The City added the sentence 

to the definition of congregate care residential in OMC § 17.2.3 to clarify that "small kitchens" 

are required in all dwelling units in a congregate care facility, in part based on a concern that the 

units must have kitchens in order for the City to try to qualify each unit as a dwelling unit for 

purposes of the Regional Housing Needs Allocation statute ("RHNA"). (AR 2107.15-2107.16; 

AR 1542-1544 [8/18/2015 Council Meeting citing State Department of Housing and Community 

Development ("HCD") possible treatment of assisted living quarters without kitchens as group 

living quarters rather than separate housing units].) 

Wilder directs the Court to other relevant definitions in the OMC. The term "kitchen" is defined 

as "any room within a building which is designed, built, used or intended to be used for 

storage and food preparation and dishwashing in conjunction with the establishment or use 

of a dwelling unit," and requires "[f]ood preparation facilities [to] include 220 volt electrical or 

natural or propane gas service, unless otherwise specified in this Code." (OMC § 17.2.3 

[emphasis added].) Petitioner also cites the term "dwelling unit" which is defined as "one or 

more habitable rooms designed for occupancy by only one family for living and sleeping 

purposes, and having a kitchen for fully self-contained living purposes." (OMC § 17.2.3 

[emphasis added].)  

b. Application to the Project 

 

The plans for the Project show each unit has a  small separate space with a sink, refrigerator, 

and microwave oven. (AR 2162-2165.) The City approved the Project as consistent with the 

General Plan and zoning because congregate care residential facilities are allowed in PS 
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Districts and the Project meets the requirements of a congregate care facility as each unit 

contains a "small" kitchen as required the General Plan. (AR 374; AR 27 [Condition of Approval 

10].)  

Wilder raises multiple reasons why the small kitchens in the Project do not meet the 

requirements of the foregoing provisions of the OMC.  

(1) Electrical Service Requirements for A "Small Kitchen" 

 

Wilder points to the definition of "kitchen" quoted above which requires 220 volt electrical 

service. The City responds that congregate care facilities only require "small kitchens" not full-

sized kitchens with full-sized appliances; "small kitchens" with small appliances can therefore 

have modified 110 volt electrical service, which is what was approved for this Project. (AR 27 

[Condition of Approval 10 - "Prior to building permit issuance, the project plans shall be updated 

to include an electrical plan and floor plan that comply with the City’s definition of "Kitchen". 

Specifically, the plans shall include a small kitchen 110 volt electrical or natural or propane gas 

service as well as details of the proposed food preparation appliance that would be used along 

with the small kitchen 110 volt electrical or natural or propane gas service. It is understood that 

the food preparation appliance would be locked up and accessible only to facility staff and 

visitors in order to protect memory care residents and others."].)  

Under Yamaha, the City's interpretation of what is required to meet the "small kitchen" 

component of a dwelling unit in a congregate care facility meets both categories supporting 

deference to the City's determination. The determination of what qualifies as a "small" kitchen is 

a determination invoking expertise and technical knowledge intertwined with "issues of fact, 

policy" given the absence of a definition of the term. (Yamaha, supra, 19 Cal.4th at 12.) In 

addition, the record reflects the City's consideration of the "small kitchen" requirement for 

congregate care facilities was one subject to extensive consideration and review since at least 

2015 when it revised OMC § 17.2.3 to require a "small kitchen" in each unit of a congregate 

care facility. (Id. at 13.)  

An ordinary meaning of "small" is "having comparatively little size or slight dimensions." 

(www.merriam-webster.com/dictionary/small 1/20/2022.) Its synonyms, such as little, 

undersized, and diminutive also refer to physical size or dimensions. (www.merriam--

webster.com/thesaurus/small 1/20/2022.)  

Congregate care facilities must have "small dwelling units" and "a small kitchen for independent 

living." (OMC § 17.2.3 [definitions "dwelling unit" and "congregate care residential"].) As 

Petitioner concedes, the term "small" in reference to the "small kitchen" required is not defined 

in the OMC, and it was therefore up to the City to interpret the meaning of that term for purposes 

of a congregate care facility and approval of this Project.  

In amending the definition of congregate care residential in 2015, the City specifically 

considered and contemplated that a "small" kitchen would have small, less than full-sized 

appliances. (AR 2107.9 [testimony by Mr. Ursu of City Planning Commission regarding 

countertop, small sink, under counter refrigerator, among other things].) Mr. Ursu's testimony 
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from the 2015 consideration of the amendment to the OMC to require congregate care facilities 

have small kitchen's also indicates the Planning Commission considered the "outlets" that would 

be required for a "small" kitchen in recommending that the "small" kitchen language be added to 

the definition of congregate care residential. (AR 2107.9.) "Small" voltage (110 instead of 220) 

seems consistent with, and harmonizes the meaning of, a "small kitchen" with small appliances 

requirement. (AR 788.)  

The City's determination of the technical, electrical service requirements for "small" kitchens is 

within the category of statutory interpretation to which the Court gives deference to a city or 

agency because the agency has "expertise and technical knowledge" and the "legal text to be 

interpreted is . . . entwined with issues of fact, policy and discretion." (Berkeley Hills, supra, 31 

Cal.App.5th at 896 [internal quotation marks omitted, quoting Yamaha, supra, 19 Cal.4th at 12].) 

As the Court explained in Berkeley Hills in according "substantial deference" to the City of 

Berkeley's interpretation of its ordinance there, such deference is appropriate where the city is 

"familiar with the rationale for the ordinance, is responsible for its implementation, and has 

special knowledge about the 'practical implications' of possible interpretations." (Berkeley Hills, 

supra, 31 Cal.App.5th at 896.) Such is the case here. The requirement that a kitchen have 220 

volt electrical service is not absolute but is qualified if "otherwise specified."  

The City's interpretation of OMC § 17.2.3's definition of congregate care residential to 

"otherwise" specify 220 volt electrical service is not required where the residential unit is only 

required to have a "small kitchen" reasonably harmonizes these provisions. Indeed, because the 

last sentence of the definition of "kitchen" was added to the OMC after the 2015 amendment to 

the definition of congregate care unit, the inclusion of the phrase "unless otherwise specified by 

this Code" can be interpreted as a recognition that other provisions, such as the provisions 

governing congregate care facilities, "otherwise" specify. (Pet. Reply Brief; 2017 Ordinance 17-

03 [amending OMC § 17.2.3 definition of kitchen].) 

The issue of whether the small kitchens in the Project, or whether a "small kitchen" authorized in 

the definition of a congregate care facility in the OMC generally, is sufficient for the units in the 

Project to qualify as dwelling units for purposes of the RHNA is not before the Court, and the 

Court makes no determination in that regard. The approval of the Project was not conditioned 

on any finding by the City that the Project fulfills or meets the RHNA requirements. Any issue 

regarding the application of the RHNA requirements to the Project would have to be raised first 

by the responsible State agency. 

(2) Temporarily Disabled or Restricted Access to Kitchen Appliances 

 

The appliances in the memory care units at the Project will be disabled or rendered inaccessible 

to the residents of those units, consistent with the health and safety requirements for residential 

facilities with Alzheimer and memory-impaired residents who might otherwise injure themselves 

or others if they were able to use the kitchenettes. (AR 27, 606.) This raises the question of 

whether a small kitchen which has all the components necessary to comprise a small kitchen is 
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a "small kitchen" if the components are rendered inoperable or inaccessible while certain 

residents live in the dwelling unit for the residents' health and safety.   

The definition of the term "kitchen' in OMC § 17.2.3 is written in the disjunctive. It is a room 

which is (a) designed for storage, food preparation, and dishwashing; or (b) built for those 

purposes; or (c) used for those purposes; or (d) intended to be used for those purposes. 

Because the definition is written in the disjunctive, if the kitchenettes meet any one of the 

foregoing, they meet the definition of kitchen. (OMC § 17.2.3.)  

The small kitchens are designed to include all necessary components of a  kitchen as they 

include cabinets and a small refrigerator for storage, a microwave oven for food preparation, 

and a sink for dishwashing. At a minimum, the small kitchens meet the first of the four 

alternatives defining a kitchen based on their design. The disjunctive definition of kitchen does 

not mean that the kitchen must actually be used for storage, food preparation, and dishwashing, 

only designed or constructed for such use.  

Wilder points to the City Council debate in connection with the 2015 amendment to the 

congregate care residential definition of the OMC in which the Council rejected a proposal to 

include language in the definition regarding the temporary disabling or removal of kitchen 

appliances. (POB p. 16, l. 14 - p. 17, l. 16 [citing AR 1544, 21-07.14-2107.15, 2112].) (See also 

AR 2111-2112.) The conditions for approval of the use permit do not reflect the kitchens will be 

"disabled" but rather that kitchen components unsafe for dementia and other memory care 

residents will be locked and inaccessible. (AR 27 [Condition of Approval 10: "It is understood 

that the food preparation appliance would be locked up and accessible only to facility staff and 

visitors in order to protect memory care residents and others."]; AR 788 [memory care facilities 

may have kitchens if specified hazards are rendered inaccessible].) Notably, by its terms, the 

condition explicitly contemplates that the food preparation appliances in dwelling units will be 

accessible to staff or visitors. 

Wilder argues that kitchens where the appliances are disabled do not qualify as kitchens 

because they do not allow for "independent living" by the occupants of the units. The definition 

of congregate care facility only requires that the physical elements of the small individual 

dwelling units "allow[] for independent living," not that the residents actually live independently 

or actually use the physical elements provided that allow for independent living in their units. 

The definition of congregate care residential assumes and contemplates that residents cannot 

live independently; it is a facility that provides 24-hour care of "persons in need of personal 

services, supervision or assistance essential for sustaining the activities of daily living or for 

the protection of the individual." (OMC § 17.2.3 [emphasis added].) That appliances in the small 

kitchens in individual dwelling units may be locked up for the safety of the residents does not 

indicate that a small kitchen that otherwise meets the requirements and is designed or built for 

the uses of a kitchen does not qualify as a kitchen under the OMC definition. The disabling of 

the kitchen appliances or locking them up to render them inaccessible to the residents of the 

units is a temporary condition that can be changed at any time, not a basic characteristic of the 

small kitchens. 
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c. Conclusion 

 

The City's interpretation of the OMC's provisions regarding congregate care facilities as applied 

to the Project is not inconsistent with the statutory provisions, is supported by the terms of the 

statutes, and is entitled to deference under the circumstances. The Court does not find that “no 

reasonable person” would interpret the congregate care small kitchen requirement as 

Respondents did. 

3. Consistency with Preservation of Diverse Uses Under OMC § 17.9.1 and 

Heightened Scrutiny Requirement 

 

OMC § 17.9.1 sets forth the purposes of the PS District zoning designation: 

The specific purpose of the PS public, semi-public and utility 

district is to preserve established patterns of diverse uses such as 

the high-intensity community center and the East Bay 

Municipal Utility District ("EBMUD") filter plant and the 

undeveloped lands of the EBMUD watershed and to subject any 

changes in existing uses  . . .  to a heightened level of scrutiny 

to assure consistency with the general plan. 

Wilder argues that the approval of the Project is not consistent with the "established patterns of 

diverse uses," citing the EBMUD utility equipment and ballfields across the street and arguing a 

privately owned two-story residential building is not consistent with those established diverse 

uses. Respondent, however, points out that the Wilder low-density residential development is 

roughly 2,000 to 3,000 feet from the Property, which is one of the established diverse uses of 

land in the area. (Resp. Brief p. 20, ll. 1-3; AR 266, 372, 756.) The Wilder development is a 

planned development with a mix of uses. (AR 2107.18 [Ursu testimony p. 18, ll. 29-30].)  

Further, by its terms, OMC § 17.9.1 does not prohibit a change in use of the Property. It only 

requires "heightened scrutiny" by the City before a change in use is approved.  

The Project required a "use permit" to be approved under OMC § 17.9.2, which is the case for 

most PS District uses. Before the Project was granted the use permit, the Project was evaluated 

under multiple criteria set forth in OMC § 17.31.2. The ordinance provides: 

A use permit may be granted after a noticed hearing if findings of fact in support 

of each of the following standards are made: 

A. The use is consistent with the Orinda general plan, any 

applicable specific plan and the purposes of the zoning district 

in which it is located. 

B. The use is of benefit to Orinda residents. 

C. The use will be properly related to other adjacent land uses 

and to transportation and service facilities in the vicinity. 
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D. Under all the circumstances and conditions of the particular 

case, the use will not have a material adverse effect on the 

health or safety of persons residing or working in the vicinity. 

E. The use will not contribute to a substantial increase in the 

amount of noise or traffic in the surrounding area. 

 

(OMC § 17.31.2.) In addition, the City may impose conditions in granting the use permit "which 

are necessary to ensure that the above standards are met." (OMC § 17.31.3.) 

a. Heightened Scrutiny 

 

Wilder asserts that heightened scrutiny was required but was not performed. Wilder does not 

point to any "heightened scrutiny" test under the OMC or any other authority that should have 

been applied but was not. Petitioner does not cite authority regarding what steps the City must 

take, issues the City must address, or findings the City must make to meet the "heightened 

scrutiny" requirement of OMC § 17.9.2. (POB pp. 21-22.) Without citation to any authority, 

Wilder simply argues that evaluating the Project based on the multi-factor criteria for a use 

permit and imposition of conditions to "ensure" the use standards are met does not qualify as 

heightened scrutiny, contrary to the City's conclusion that the use permit requirements meet the 

heightened scrutiny requirement. (POB p. 21, ll. 18-24; AR 604.) The Court does not find 

Petitioner's argument persuasive. 

The Project underwent almost five years of review and hearings. The City interpreted the 

heightened scrutiny provision of OMC § 17.9.1 as being met through the process required for 

the Project to be granted a use permit under OMC §§ 7.31.2 and 17.31.3, as Petitioner 

concedes. (AR 604; POB p. 21, ll. 21-22.) (See also AR 107 [RTC] ["The passage quoted from 

OMC Section 17.9.1, Specific purposes [of the PS District], is meant to ensure any changes in 

existing uses are subjected to scrutiny through the land use approvals process by the Planning 

Commission, which is why every use in the PS (Public, Semi-Public and Utility) zoning district, 

except for emergency shelters, requires a discretionary Use Permit. Nothing in CEQA requires 

that such an analysis be made in the EIR."].) 

Wilder does not suggest that the use permit criteria were not evaluated by the City in approving 

the Project and granting the use permit. Petitioner has cited no authority to support its argument 

that the fact the Resolution does not use the words "heightened scrutiny" means that the City 

did not review the Project under heightened scrutiny by its evaluation of the criteria required for 

a use permit under OMC §§ 17.39.2 and 17.31.3 and its granting of the use permit with 

conditions. Petitioner cites no authority to support its position that application of the use permit 

criteria does not constitute "heightened scrutiny" as the City found. 

b. Findings Required for Use Permit 

 

For the reasons set forth above, the Court rejects Petitioner's contention that the Project is 

inconsistent with the General Plan and zoning provisions and purposes of the PS District zoning 
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of the OMC because the facility does not qualify as a congregate care facility and because the 

Project is not owned by a public entity or nonprofit organization. (POB pp. 22-23.)   

c. Conclusion 

 

Petitioner has not demonstrated that the Project was not subject to heightened scrutiny through 

the process of granting the use permit for the Project in accordance with the provisions and 

requirements of the OMC.  

B. Whether the Certification of the FEIR and Approval of the Project Is in Compliance 

with CEQA 

Wilder argues the certification of the Final EIR for the Project must be set aside on several 

grounds. 

1. Final EIR Fails to Provide Adequate Information 

 

There are three general informational components an EIR must contain to comply with CEQA. 

The EIR is required to provide " 'detailed information about the effect which a proposed project 

is likely to have on the environment; to list ways in which the significant effects of such a project 

might be minimized; and to indicate alternatives to such a project.' " (Sierra Club v. County of 

Fresno (2018) 6 Cal.5th 502, 511 [quoting Laurel Heights Improvement Assn. v. Regents of 

University of California (1988) 47 Cal.3d 376, 392].) (See also Pub. Resources Code § 21061; 

Cal. Code Regs. tit. 14 § 15003(b)-(e).) 

Whether the agency has followed proper procedures under CEQA by failing to proceed in the 

manner required by CEQA is subject to a de novo review standard. (Sierra Club v. County of 

Fresno, supra, 6 Cal.5th 512.) Whether the Final EIR omits information required about the 

project and its impact on the environment or otherwise fails to contain a sufficient discussion of 

information required to be included in the EIR "is not solely a matter of discerning whether there 

is substantial evidence in support of the agency's factual findings." (Id. at 516.) 

First, Petitioner contends the Final EIR fails to adequately discuss inconsistencies between the 

General Plan and the Project. Petitioner cites CEQA Guideline § 15125(d) which provides that 

an "EIR shall discuss any inconsistencies between the proposed project and applicable 

general plans, specific plans and regional plans."  

a. Private Ownership of PS District Use 

 

One inconsistency Petitioner contends was not discussed is the ownership of the proposed 

congregate care facility by a private, for-profit organization. (POB pp. 25-26.) For the reasons 

set forth above, the Court does not find that private ownership of the congregate care facility is 

inconsistent with the General Plan. As the City explained in its RTC on this point, "Nothing in 

CEQA suggests . . . that an EIR must contain an exhaustive analysis of the project’s 

consistency with every potentially applicable General Plan policy or zoning regulation. North 

Coast Rivers Alliance v. Marin Mun. Water Dist. (2013) 216 Cal.App.4th 614, 632. "Because 
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EIRs are required only to evaluate 'any inconsistencies' with plans, no analysis should be 

required if the project is consistent with the relevant plans." City of Long Beach v. Los Angeles 

Unified School Dist. (2009) 176 Cal.App.4th 889, 918-19 (citation omitted)." (AR 100-101.) (See 

also AR 107-108.) In North Coast Rivers Alliance v. Marin Municipal Water Dist. Bd. of Directors 

(2013) 216 Cal.App.4th 614 cited in the RTC above, the Court of Appeal held the trial court's 

ruling in effect improperly found the EIR was required "to provide a detailed discussion of the 

Project's consistency with the plan. CEQA includes no such requirement. [Citation omitted.]" (Id. 

at 633.) 

b. Inconsistency with OMC Congregate Care and Heightened Scrutiny 

Requirements 

 

Second, Petitioner contends the Final EIR fails to adequately address the Project's 

inconsistency with or violation of the provisions of the OMC regarding congregate care facilities 

in two respects. Petitioner argues the EIR does not adequately address that the kitchens in the 

proposed Project do not meet the requirement for a "small kitchen" for a congregate care facility, 

and that EIR fails to address the Project's inconsistency with the existing uses of the Property 

and the heightened scrutiny required to approve the change in uses. (POB p. 26.)  

The Court finds the premise on which the alleged inadequacy is based is flawed. The Project is 

consistent with the OMC requirements for a congregate care facility as reasonably interpreted 

by the City based on the language of the applicable OMC provisions for the reasons addressed 

above. The Final EIR repeatedly reaffirms that a congregate care facility is one of the uses 

allowed in PS District zoning applicable to this Property subject to the facility being approved for 

a use permit under the standards applicable to granting such a permit. (See, e.g., AR 1203-

1204, 1213.) While Petitioner refers to "dummy" or "inoperable" kitchens (POB p. 26), the 

conditions for the use permit do not state the kitchens will be inoperable but rather that the 

appliances which are hazardous for memory care patients will be locked up or made 

inaccessible to them, but not to the staff or visitors at the facility. (AR 27 [Condition of Approval 

10].) Petitioner contends the plans do not show the required kitchens. (Pet. Reply Brief p. 4, ll. 

26-28.) The plans in the DEIR show the small kitchens with the necessary components for a 

small kitchen, including a sink, refrigerator and microwave. (AR 273-274, 464, 1258-1261, 2163-

2165.)  

The Court also finds the evaluation of the Project under the five-element use permit criteria and 

the imposition of additional conditions under OMC § 17.31.3 shows that heightened scrutiny was 

applied. Petitioner has not shown otherwise.  

Except as cited in the connection with Petitioner's arguments regarding the violation of the 

General Plan and OMC addressed above, Petitioner argues generally the Resolution and Final 

EIR "do not adequately interpret, discuss, or explain how the City reached the conclusion that 

dummy or inoperable 'kitchens' make the Project" a qualified congregate care facility without any 

citation to any portions of the Draft EIR or the RTC to support that position. (POB p. 26.) It is not 

the Court's duty to try to locate the portions of the discussions of the Project in the Draft EIR and 

RTC or the Resolution that Petitioner contends shows the discussion of the Project was 
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inadequate in this regard and did not provide the information Petitioner contends was necessary 

before the EIR could be certified. (Stop Syar Expansion v. County of Napa, supra, 63 

Cal.App.5th at 450 [EIR is presumed adequate, and burden is on petitioner to demonstrate 

otherwise].) Having already found that the City’s interpretation of the "small kitchen" requirement 

was correct, the Court does not find that there is any further requirement that the interpretation 

be adequately discussed in the CEQA process. (See Highway 68, supra, 14 Cal.App.5th at 893-

894, 896 ["CEQA does not require an analysis of general plan consistency. [Citation omitted.]"].) 

c. Consistency with General Plan Circulation Element for Highway 24 Scenic 

Corridor  

 

Highway 24 is designated a California Scenic Highway and under the General Plan, that route is 

designated a "Scenic Corridor." (Pet. RJN Exh. 1 [General Plan 2.3.2 Circulation: Implementing 

Policies ¶ P, p. 2-28].) The designation does not preclude development, but the General Plan 

describes policy goals for the development of property along the Scenic Corridors as follows: 

Q. Special care shall be taken to provide a well landscaped and 

open feeling along Scenic Corridors, especially at the entrance to 

the City, utilizing such techniques as generous landscaped 

setbacks and open-space acquisition, where appropriate. 

R. Any proposed development or subdivision along a Scenic 

Corridor or Scenic Highway shall be designed to blend with and 

permit the natural environment to be maintained as the dominant 

visual element. It shall not lessen the scenic value of existing 

visual elements. 

S. Where structures are permitted, they shall be designed to blend 

with and permit the natural environment to be maintained as the 

dominant visual element.  

T. Because Highway 24 is a freeway that bisects Orinda, it merits 

special consideration to maintain its integrity as a California Scenic 

Highway as it passed through Orinda. 

(Pet. RJN Exh. 1 [General Plan 2.3.2 Circulation: Implementing Policies ¶¶ Q-T, p. 2-28].) 

These provisions must also be read in the context of the Land Use Guiding Policies, which 

include maintaining "the dominance of wooded and open ridges and hillsides." (Pet. RJN Exh. 1 

[General Plan 2.1.1.B, p. 2-10].)  

Wilder points to brief comments by CalTrans regarding the relationship of the Project to 

Highway 24 as a Scenic Highway. (POB p. 27; AR 62.) CalTrans makes no assertion that the 

Project would have any significant or negative aesthetic impact on Highway 24. Rather, the 

agency provided a general statement advocating that careful consideration of land use and 

development "should be considered," and general information on protecting scenic corridors 

including a website address for information on scenic highways. (AR 62.) With respect to the 
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Draft EIR and specific Project, CalTrans only comment is that "[i]f there is to be an aesthetic 

impact to SR 24 from the proposed project, then the developer has the responsibility to mitigate 

the impact."  

The FEIR addresses the scenic highway issues and the General Plan requirements related to 

development along scenic routes, and the CalTrans Scenic Highway Guidelines. (AR 287, 289-

291, 375.) The City's response to these comments included revised and expanded information 

about the aesthetics of the Project in relation to Highway 24, adding to the information about the 

visual and aesthetic impact of the Project already contained in the Draft EIR:  

Page 49 of Section IV.A, Aesthetics, criterion 2, Scenic Resources in a State 

Scenic Highway, is revised as follows:  

A 9-mile segment of SR 24, including the portion that traverses 

through the City of Orinda, is designated as a scenic highway. The 

proposed building would be visible to motorists that traverse this 

highway. Although the proposed structure would be visible, the 

building would not overwhelm views of hills and ridgelines by 

motorists, as noted in the discussion of scenic vistas above. In 

addition, the Scenic Highways Program references “attractive 

residential and commercial areas” as part of the scenic highway 

description for SR 24.[FN] This likely refers to the multiple 

structures that can be seen from SR 24 within the Lafayette city 

limits. Attractiveness is hard to define and is subjective, depending 

on the viewer. Constructed features do not necessarily detract 

from a Scenic Highway designation; for example, in 1971, 

Interstate 580 was designated a Scenic Highway within the 

Oakland city limits, in part due to "the dense clusters of pastel 

homes on irregularly platted streets [which] create an appealing, 

almost Mediterranean pattern." [FN - Photo 7: SR 24 looking west 

east towards the project site Photo 8: SR 24 looking east west 

towards project]  

The Scenic Highway Guidelines (Guidelines) provide guidance for 

assessing the impact of visual intrusions, which are defined as 

“natural or constructed elements, viewed from the highway, that 

adversely affect the scenic quality of a corridor.” Visual intrusions 

are characterized as minor, moderate, or major, and the 

Guidelines state that “non-compliance for scenic quality is defined 

as a route or route segment that has been significantly degraded 

due to visual intrusions.” The proposed project would be required 

to be consistent with Orinda General Plan Implementing Policies 

2.3.2 (Q), (R), (S), and (T) related to Scenic Highways. This 

consistency would be achieved in part through design review and 

in part through review by the Planning Commission. The one- to 
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two-story building would be screened by trees and the dark green 

siding would match the green color of the natural landscape, as 

shown in the visual simulations in Figures IV.A-2 through IV.A-4 

on pages 44- 46 of the Draft EIR. The project’s landscape plan 

also includes many new trees, which would further screen the 

proposed building from SR 24 once they mature into full-grown 

trees.  

[Deletion] As seen in Figure IV.A-2, the building as currently 

designed would blend well into the existing natural landscape on 

the southeast side of SR 24. The one- to two-story building would 

be of a similar height to the trees surrounding the project site and 

the undulating roofline would match the undulating outline of the 

tops of the trees. The building’s siding would primarily be a dark, 

muted green color, which would match the green color of the 

natural landscape.  

Given all of the above, a project required to go through design 

review that would be heavily landscaped and screened would not 

"adversely affect the scenic quality” of a Scenic Highway that is 

defined partially by “attractive residential […] areas". For these 

reasons, the project would not substantially damage scenic 

resources such as trees, designated historic buildings, rock 

outcrops or other resources and therefore, this impact would be 

less than significant. 

(AR 192-193 [underscoring in original showing additions to DEIR].) 

Petitioner has not shown that the information detailed above, coupled with information already 

included in the DEIR, does not provide adequate information regarding any inconsistencies with 

the General Plan as it pertains to the scenic highway issues, because whatever inconsistencies 

might potentially exist based on the development of this undeveloped parcel are raised and 

addressed in detail in several pages of the FEIR. Petitioner's statement that in response to the 

CalTrans comments, the City merely concluded "against all evidence to the contrary that the 

impact on Scenic Highway 24 will be 'less than significant' " does not accurately characterize the 

foregoing provisions of the RTC, as well as the information provided in the DEIR. (AR 192-193, 

287, 289-291, 375.) (See also AR 92-93, 95-97, 109-110 also addressing aesthetics of the 

Project.)  

If Petitioner is challenging the City's factual finding that the aesthetic impact of the Project on the 

scenic highway will be less than significant, that finding is reviewed based on the substantial 

evidence standard. (Sierra Club v. County of Fresno, supra, 6 Cal.5th at 512 [court may find 

agency abused its discretion if agency reaches "factual conclusions unsupported by substantial 

evidence," but may not set aside agency's factual findings because the opposition finding could 

have been reached and may have been more reasonable].) The FEIR describes the evidence 
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supporting the City's findings and its analysis in reaching its factual conclusion that there is a 

less than significant impact. The Court cannot second-guess the City's finding when it is 

supported by substantial evidence, even if the City could have reached a different conclusion 

based on the information presented. (Id.) 

The Property is bordered by Highway 24 and Wilder Road, and the manmade structures on the 

landscape are generally limited to utility and light poles and signage. (AR 283, 285-286.) As 

noted in the RTC, "The project site is adjacent to a 245-unit residential subdivision; five sports 

fields developed on approximately 34 acres, two of which are lighted playfields; a 7,000-square-

foot public Art and Garden Center; and three paved parking lots with 256 spaces. [fn]" (AR 93.) 

The two lighted sports fields at Wilder Park have very bright lights and generally are reserved for 

games until 10:00 p.m. each evening. (AR 98.) The FEIR provides a sufficiently detailed 

explanation and analysis of why neither the size or configuration of the building or the lighting 

proposed at the building would result in any significant aesthetic impacts under the 

circumstances and in light of the surrounding development. (AR 92-95, 97-99, 109-110, 282-

286, 291-301.) 

2. City's Findings Regarding Impact on Emergency Services and Aesthetic 

Impacts 

 

a. City's Finding on Impact on Fire Services 

 

Petitioner challenges the City's finding of no substantial impact on emergency services as not 

supported by substantial evidence. (POB p. 27, ll. 18-20.) The City concluded in the Resolution 

addressing the criteria for granting the use permit that the Project would not have a material 

adverse effect on the "health or safety of persons residing or working in the vicinity." (AR 13-14; 

OMC § 17.31.2.)  

Under the CEQA Guidelines Appendix G XIV, the City is required to evaluate whether the 

Project would result in "substantial adverse physical impacts associated with the provision of 

new or physically altered governmental facilities, need for new or physically altered 

governmental facilities, the construction of which could cause significant environmental impacts, 

in order to maintain acceptable service ratios, response times or other performance objectives 

for" fire protection. (CEQA Guidelines App. G XIV.)  

" 'Substantial evidence' is defined as 'enough relevant information and reasonable inferences 

from this information that a fair argument can be made to support a conclusion, even though 

other conclusions might also be reached.' (CEQA guidelines, § 15384, subd. (a).) 'The agency is 

the finder of fact and we must indulge all reasonable inferences from the evidence that would 

support the agency's determinations and resolve all conflicts in the evidence in favor of the 

agency's decision.' [Citation omitted.]" (City of Hayward v. Trustees of California State University 

(2015) 242 Cal.App.4th 833, 839-840 [quoting Save Our Peninsula Committee v. Monterey 

County Bd. of Supervisors (2001) 87 Cal.App.4th 99, 117].)  
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The City determined that the impact of the Project on emergency services would not require the 

"construction of new or expanded fire facilities" and therefore, the Project would not have a 

significant adverse physical impact under CEQA. (AR 414, 771-772.) (See also City of Hayward 

v. Trustees of California State University, supra, 242 Cal.App.4th at 843 ["The need for 

additional fire protection services is not an environmental impact that CEQA requires a project 

proponent to mitigate.'].) The City's findings on this issue are based on a study from an 

independent company, BAE Urban Economics, commissioned by the City, and information 

obtained by the City from the Moraga-Orinda Fire District ("Fire Department") addressing any 

increased demand for the services of the Fire Department resulting from the Project. (AR 398-

400, 414, 418-419, 765-766, 771-772, 785, 790-791, 1303-1305.)  

First, the anticipated emergency services increase resulting from the Project is approximately 

1.7%. (AR 766, 810 [BAE Study].) Second, the City's determination that the impact on 

emergency services is not significant for CEQA purposes because new or expanded facilities 

will not need to be constructed is supported by both the BAE study and comments in response 

to issues raised by Petitioner and by the analysis by the Chief of the Fire Department. (AR 766, 

785, 813, 822, 824-847.) Both BAE and the chief of the Fire Department concluded new or 

expanded facilities would not be needed, and that the minimal increased demand for services 

estimated as a result of the Project could be handled by additional staffing at existing facilities. 

(AR 826 [BAE response, stating "In BAE’s professional opinion, it does not appear as though 

the ALS unit at either station is functioning at full capacity and it is likely that these existing ALS 

units can readily absorb the marginal increase in service demand, though such a determination 

needs to be made by MOFD recognizing the district’s overall staffing levels and service 

standards, among other factors."], AR 112 [FEIR, stating "On October 9, 2019, the Moraga-

Orinda Fire District (MOFD) fire chief confirmed that the project would not create the need for a 

new or expanded facility. As a result, the impact pertaining to fire services would be less-than-

significant as described in the Draft EIR on page 163. [¶] The need for additional firefighters or 

other staff would not trigger a significant impact under CEQA unless a new or expanded facility 

would be needed, and the construction of which would result in a significant impact."].)  

As to increased response times, BAE responded to Petitioner's comments stating, "the impact of 

the proposed project on MOFD’s overall average response times for all annual incidents is likely 

minimal, as indicated in the Fire/EMS Impacts Analysis, due to the relatively small number of 

new calls for service that it is expected to generate. Also, of that small number of new calls for 

service, only a subset would result in a patient transport that takes the responding ALS unit out 

of service for an extended period of time." (AR 824.) Evaluating the calls that may occur during 

periods of greater traffic congestion, BAE concluded, "This probably would not substantively 

impact MOFD’s average response times, recognizing that Stations 41 and 45 responded to 

2,672 calls for service in calendar year 2019 (i.e., calls to the proposed project impacted by 

traffic congestion would equal only 0.7 percent of the stations’ combined annual call volume)." 

(AR 825.) (See also AR 826.)  

The City's findings that the Project would not have a significant impact on emergency services is 

supported by substantial evidence.  
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b. Aesthetic Impacts 

 

Petitioner asserts without citation to the record that the FEIR is "glaringly deficient" in its 

discussion of the aesthetic impact of the Project on Highway 24. The argument is not supported 

by citation to the record. It is undermined by the detailed discussion and many pages of 

photographs and photo-simulations of the Project which thoroughly address how and why the 

Project will blend into the surroundings, will not have a significant impact on views from Highway 

24 or nearby properties, and the views of the hillsides and ridgelines will remain unobstructed. 

(AR 267-275, 282-286, 289-301, 759-763, 777-778, 787.)  

3. Insufficient Alternatives to the Project 

 

Wilder contends the FEIR should not have been certified because it does not have an adequate 

discussion of alternatives to the proposed Project. Specifically, Wilder contends the FEIR is 

deficient because it fails to analyze an alternative "location or configuration for the Project." 

(POB p. 29, ll. 22-23 [italics in original].)   

The FEIR did consider alternative configurations for the Project, which Petitioner appears to 

concede by not addressing this issue in its reply brief. (Resp. Brief p. 46, ll. 19-22.) The FEIR 

considered a reduced--sized facility and additional screening for the truck loading area. (AR 

434-441.) 

Section 15126.6 of the CEQA Guidelines address the information regarding alternatives to the 

proposed project that should be included in the EIR. First, the Guidelines require the EIR to 

address a "range of reasonable alternatives to the project, or to the location of the project, which 

would feasibly attain most of the basic objectives of the project but would avoid or substantially 

lessen any of the significant effects of the project." (Cal. Code Regs. tit. 14 § 15126.6(a).) One 

of the alternatives that should be included is a "no project" alternative, which the FEIR 

undisputedly contained in this case. (Cal. Code Regs. tit. 14 § 15126.6(e).) 

The purpose of identifying the range of alternatives is to address ways the significant 

environmental impacts of the Project may be lessened. (Cal. Code Regs. tit. 14 § 15126.6(b) 

["Because an EIR must identify ways to mitigate or avoid the significant effects that a project 

may have on the environment (Public Resources Code Section 21002.1), the discussion of 

alternatives shall focus on alternatives to the project or its location which are capable of avoiding 

or substantially lessening any significant effects of the project, even if these alternatives would 

impede to some degree the attainment of the project objectives, or would be more costly."].) The 

consideration of project alternatives and the sufficiency of the analysis of the alternatives is 

reviewed based on a "rule of reason" and based on the facts of each case evaluated in light of 

the statutory purpose. (California Native Plant Society v. City of Santa Cruz (2009) 177 

Cal.App.4th 957, 980; Cal. Code Regs. § 15126.6(a) ["There is no ironclad rule governing the 

nature or scope of the alternatives to be discussed other than the rule of reason."].)  

In approving the FEIR and approving the Project, the only significant environmental impacts 

found by the City were air quality from dust generated in the construction phase and biological 
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resources from potential disruption of nesting birds during the bird breeding season also arising 

from the construction with ground disruption. (AR 19-21.) The City found those potential impacts 

could be reduced to less than significant levels or avoided by mitigation measures required as 

part of the approval of the Project. (AR 19-21.) The City thus concluded the Project, with the 

mitigation requirements, has no significant unavoidable environmental impacts. (AR 22.) 

Petitioner does not argue or cite anything in the Administrative Record that suggests either of 

these environmental impacts would not exist if the City considered other alternative locations for 

the Project.  

The burden is on Petitioner to show that the City's failure to address alternative locations for the 

Project in the FEIR was unreasonable. (California Native Plant Society v. City of Santa Cruz, 

supra, 177 Cal.App.4th at 987, 988 ["The selection [of alternatives] will be upheld, unless the 

challenger demonstrates 'that the alternatives are manifestly unreasonable and that they do not 

contribute to a reasonable range of alternatives.' [Citation omitted.]," quoting Federation of 

Hillside & Canyon Associations v. City of Los Angeles (2000) 83 Cal.App.4th 1252, 1265].) 

Offsite alternatives are not required to be considered in every case. (Id. at 993.) Nor does CEQA 

impose a minimum number of alternatives that the City must include in the EIR, as multiple 

courts have concluded that an EIR that addresses only the no project alternative can be 

sufficient if the statutory purpose of allowing the decision makers and the public to make a 

reasoned choice is served by the alternatives presented. (Save Our Access etc. v. Watershed 

Conservation Authority (2021) 68 Cal.App.5th 8, 31 San Franciscans for Livable Neighborhoods 

v. City and County of San Francisco (2018) 26 Cal.App.5th 596, 633; Mount Shasta Bioregional 

Ecology Center v. County of Siskiyou (2012) 210 Cal.App.4th 184, 199.) 

While the evaluation of alternative locations for the Project might address Petitioner's concerns 

regarding the consistency of the Project with the General Plan and zoning, its aesthetics and its 

impact on Highway 24, the City did not find any significant impacts related to those concerns. In 

With any significant environmental impacts mitigated to less than significant, Petitioner has not 

met its burden of demonstrating the alternatives chosen by the City were unreasonable and that 

the City was required to include the additional alternative of a different location for the Project. 

(Save Our Access etc. v. Watershed Conservation Authority, supra, 68 Cal.App.5th at 32 [courts 

will defer to the City's choice of alternatives " 'unless the petitioners (1) demonstrate that the 

chosen alternatives are "manifestly unreasonable and … do not contribute to a reasonable 

range of alternatives," and (2) submit evidence showing the rejected alternative was both 

"feasible" and "adequate,"’ because it was capable of attaining most of the basic objectives of 

the project.' [Citation, internal quotation marks omitted.]," quoting South of Market Community 

Action Network v. City and County of San Francisco (2019) 33 Cal.App.5th 321, 345].)  

4. Conclusion Regarding Compliance with CEQA 

 

Petitioner has not demonstrated that Respondents failed to proceed in compliance with CEQA 

or that there was a prejudicial abuse of discretion by Respondents’ actions in certifying the 

FEIR.  
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Requests for Judicial Notice 

 Petitioners' RJN 

Petitioner requests the Court take judicial notice of: (1) excerpts of the City of Orinda General 

Plan, Sections 2.0-2.3.2; (2) Orinda Municipal Code, Sections 17.2.1-17.2.3, 17.3.3, and 17.9.1-

17.9.2; (3) Staff Report for July 26, 2011 hearing on approval of senior housing project at 2 Irwin 

Way, Orinda; (4) Staff Report dated December 21, 2010 re adopting ordinance to revise 

portions of the Planning and Zoning Code and amending the zoning map covering 2 and 20 

Irwin Way; and (5) December 21, 2010 City council agenda adopting amendments to planning 

and zoning code. 

 Respondents' RJN 

Respondents request the Court take judicial notice of: (1) the entirety of Title 17 of the Orinda 

Municipal Code; (2) the Orinda General Plan Glossary of Terms; (3) the Orinda City Council 

Staff Report I-4, October 21, 2008; (4) a list of Utility Service Providers in City of Orinda (private 

companies/utility companies operate in PS district without qualification as to ownership); and (5) 

Dept. of Treasury IRS Pub. 1828 (Rev. 8-2015) Catalogue No. 21096G, Tax Guide for Churches 

and Religious Organizations. 

No party has objected to the Court taking judicial notice of the documents subject to these 

requests. The Court grants the requests and takes judicial notice of the documents and 

records, subject to the usual rules and limitations on judicial notice. (Apple Inc. v. Superior Court 

(2017) 18 Cal.App.5th 222, 241 ["judicial notice of a document does not extend to the 

truthfulness of its contents or the interpretation of statements contained therein, if those matters 

are reasonably disputable," citing C.R. v. Tenet Healthcare Corp. (2009) 169 Cal.App.4th 1094, 

1103-1104].) 

 

  

 2.  TIME:  9:00   CASE#: MSN21-0350 
CASE NAME: WILDER OWNERS' ASSOC.  VS.  CITY OF ORINDA 
HEARING ON MOTION TO AUGMENT ADMINISTRATIVE RECORD 
FILED BY WILDER OWNERS' ASSOCIATION 
* TENTATIVE RULING: * 
 
 

Before the Court is a motion to augment the administrative record filed by Petitioner Wilder 

Owners' Association. Respondents do not oppose the motion. The Court finds the document 

may properly be added to the administrative record in this matter on the grounds set forth by 

Petitioner in the motion. The motion is granted. 

 

  

 

 


